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STATEMENT.

Defendant Benson, together with his co-defendant,

Perrin, were arrested and tried upon an indictment

charging them with a conspiracy to defraud the United

States of America by means of applications filed in the

State Land Office at Sacramento, California, to pur-

chase State lands from the State of California, which

applications were forwarded by the State Land Agent

to Washington, D. C, with a request that the Govern-



ment of the United States grant unto the State of Cali-

fornia said lands in lieu of lands lost to said State by

various reasons.

We do not make any further statement of the case

because the propositions of law for which we contend

are fully set forth in the indictment in the above-

entitled case. We also desire to state that, by stipula-

tion with counsel for the Government, the case of Ben-

son in so far as the objections to the indictment are

concerned (which are the only objections urged by said

Benson), is to be heard upon the record filed by his co-

defendant Perrin.

SPECIFICATION OF ERRORS.

I.

The Court erred in overruling the demurrer of the

defendant John A. Benson to the indictment filed in

said cause upon the grounds in said demurrer set

forth, and erred in overruling the demurrer of the said

defendant John A. Benson to each count of said indict-

ment, upon the grounds in said demurrer set forth, and

erred in overruling the demurrer of the defendant

John A. Benson to each count of said indictment, upon

each and every ground of demurrer thereto in said

demurrer assigned.
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The Court erred in overruling the motion of said

defendant John A. Benson for a new trial and in not

allowing the same.

III.

The Court erred in overruling and denying said de-

fendant's motion in arrest of judgment upon the grounds

in said motion taken and assigned.

IV.

The Court erred in making, giving and rendering

judgment against the defendant John A. Benson on

the indictment herein for the reason that said indict-

ment does not state a crime or any offense against any

law of the United States, and for the reason that neither

the first count nor the second count thereof states a

crime or any offense against any law of the United

States, and for the reasons and each of them taken and

assigned by this defendant in his demurrer to the said

indictment.

V.

The Court erred in sentencing the said defendant

John A. Benson to pay a fine and to be imprisoned

without his first being adjudged guilty of any crime.



VI.

The Court erred in pronouncing sentence against

said defendant.

ARGUMENT.

I.

The indictment is drawn and the crime alleged is

under section 5440 of the Revised Statutes of the

United States, which reads as follows

:

''If two or more persons conspire either to com-

mit any oflfense against the United States, or to de-

fraud the United States in any manner or for any

purpose, and one or more of such parties do any act

to effect the object of the conspiracy, all the parties

to such conspiracy shall be liable to a penalty of not

less than one thousand dollars and not more than ten

thousand dollars, and to imprisonment not more
than two years."

The indictment must undoubtedly seek to invoke the

latter portion of the section, at least that portion which

makes it a crime to conspire to defraud the United

States in any manner, etc., for it charges or attempts

to charge a conspiracy to defraud the United States

of the title to and possession of a large tract of land,

to wit, 12,000 acres, and then attempts to set forth the

means by which said alleged fraud was to be accom-

plished. In other words, this is one of the cases where-



in a lawful purpose might be accomplished by lawful

means, but if a conspiracy was entered into to accom-

plish such purpose by unlawful means, then the means

become the gist of the offense.

As we understand the section and the numerous de-

cisions thereunder, there are two classes of conspiracy:

the first, to commit a crime against the United States;

and in this first class it is not necessary to allege par-

ticularly the means whereby said crime was to be com-

mitted, but it is a sufficient allegation to allege that

the defendants or some two of them did conspire to

commit a crime and stating the crime. But in the

second class of cases the rule of pleading is quite dif-

ferent, that is, where the end to be obtained may be

lawful but the crime lies in the means adopted to ob-

tain that end. In such cases the unlawful means being

the gist of the crime, we assert that the means by which

such ufilawful purpose was to be accomplished must be

fully and fairly set forth in the pleading, not as mere

vague conclusions of law, but the facts must be pleaded.

Let us illustrate our point by the facts of the case at bar.

It is alleged that the defendants conspired to defraud

the United States of the title and possession of its

lands ; it is alleged that they, the defendants, agreed to

accomplish such fraud by filing applications for the

purchase of certain lands in the State Land Office in

California, and that the State of California was by rea-

son of such applications to demand certain lieu lands

to be listed or conveyed to it. We submit that any



citizen of California could lawfully file an applica-

tion to purchase said lands from the State, that the

State could lawfully demand said lands in lieu of lands

lost to the State, and the Government of the United

States could lawfully list said lands to said State, and

the State could lawfully issue its patent to a purchaser

thereof. Then we submit that to constitute a crime

against the United States or the State, the means used

to so obtain the titles must be unlawful and criminal.

The true test of an indictment is not whether it might

possibly have been made more certain, but whether it

contained every element of the offense sought to be

charged to sufficiently apprise the defendant of what

he must be prepared to meet, and in case any proceed-

ings are taken against him for a similar offense whether

the record shows with accuracy to what extent he may

plead a former acquittal or conviction.

Cochran and Sayre vs. United States, 157 U. S.,

286.

A conspiracy is sufficiently described as a combina-

tion of two or more persons by concerted action to ac-

complish a criminal or unlawful purpose or a purpose

not in itself criminal or unlawful by criminal or un-

lawful means. When the criminality of a conspiracy

consists is an unlawful agreement of two or more per-

sons to compass or promote some criminal or illegal

purpose, that purpose must be fully and clearly stated

in the indictment, while if the criminality of the of-
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fense consists in the agreement to accomplish a purpose

not in itself criminal or unlawful by criminal or unlaw-

ful means, the means must be set out.

Pettibone vs. United States, 148 U. S., 197.

Where the means alone are unlawful, it is necessary

to set out the means or state acts which show them to be

unlawful.

U. S, vs. Gardner, 42 Fed. Rep., 829;

U. S. vs. Dustin, 25 Fed. Cases, No. 15011;

U. S. vs. Goldman, 3 Woods (U. S.), 187;

State vs. Potter, 28 Iowa, 554;

Commonwealth vs. Hunt, 45 Mass. (4 Metcalf
)

,

in;

Alderman vs. People, 4 Mich., 414;

State vs. Burham, 15 N. H., 396;

State vs. Crowley, 41 Wis., 271.

The indictment does not state any fact which shows

any of the means to have been either criminal or un-

lawful. In all the allegations in which any reference

is made to the applications to purchase from the State

any lands, the applications are designated by the

pleader as ''false," "feigned," "fraudulent" and "ficti-

tious." These allegations are nothing more than mere

conclusions ; they are not an allegation of any fact nor

of such a state of facts as could possibly put a defend-

ant upon notice of what he was called upon to answer.



The Political Code of the State of California, sec-

tion 3495, provides that the applicant must make an

affidavit stating certain facts. There is no direct pro-

vision of law directing what the application shall con-

tain, but from a careful reading of the statute we are

convinced and hereby submit that the affidavit men-

tioned in said section 3495 is intended to accompany or

follow the request or demand to be allowed to pur-

chase State land, and that the affidavit is not the appli-

cation. But be that as it may, the indictment charges

them to be different documents.

On page 1 1 of the transcript the indictment is set

forth, and it contains the following language: ''By

"means of false, feigned, fraudulent and fictitious ap-

" plications and affidavits to purchase, '^ etc. The same

allegation appears in the same page again, wherein it

states, "by reason of which said false, feigned, fraud-

ulent and fictitious applications and affidavits," etc.

The same allegations appear throughout the entire in-

dictment; that is, wherever the langauge is used it is

"applications and affidavits." There is not a single

allegation contained in the indictment of a fact show-

ing wherein the applications or the affidavits were

false or fraudulent, but defendants are left to the field

of uncertainty and imagination to divine if they can

wherein they are claimed by the prosecution to be

"false," "feigned," "fictitious" or "fraudulent." We
assume it is the claim of the prosecution that they are

fraudulent because false, and in that view it becomes



more important for the defendants to be informed

wherein they are claimed to be false.

The provisions of said section 3495 of the Political

Code of California, with regard to what facts must be

stated in the affidavit on application to purchase, are

as follows:

*^Any person desiring to purchase any portion not

less than the smallest legal subdivision of any of the

lands mentioned in section thirty-four hundred and

ninety-four, situated in any township which has

been surveyed by the United States, must make an

affidavit that he is a citizen of the United States, or

has filed his intention to become such, 2i resident of

this State of lawful age, that he desires to purchase

such lands (describing the same by legal subdivi-

sions) under the provisions of this title; that there

is no occupation of such lands adverse to any that

he has, or // there is an adverse occupation the af-

fidavit must show that the township has been sec-

tionized three months, and the adverse occupant

(giving his name) has been in such occupation

more than sixty days since the plat was filed in the

United States Land Office; that he desires to pur-

chase the same for his own use and benefit, and for

the use and benefit of no other person or persons

whomsoever, and that he has made no contract or

agreement to sell the same. The affidavit must also

state whether the land is or is not suitable for culti-

vation, and if it is, that the applicant is an actual

settler thereon, and that he has not entered any por-

tion of any lands mentioned in section thirty-four
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hundred and ninety-four, which, together with that

now sought to be purchased, exceeds three hundred

and twenty acres; but // the land is not suitable for

cultivation, the affidavit must further state that the

applicant has not entered any portion of such lands,

which, together with that now sought to be entered,

exceed six hundred and forty acres/^ (The italics

are ours.)

How is the defendant to know, in the absence of

direct allegation, which one of the various statements

above set forth he will be called upon to answer, or be

prepared to prove the truth of; or how could be plead

a judgment obtained upon an indictment like this in

bar of any other prosecution for a like offense?

The indictment, in its present form, simply charges

'^false^^ and ^^fraudulent*^ ^^applications** and ^^affi-

davits/* The words "feigned'^ and "fictitious" add no

strength to the charge, for their definitons are as fol-

lows:

According to Webster's Dictionary:

"Feigned: Invented; devised; imagined; as-

sumed; simulated; counterfeit."

According to the Standard Dictionary:

"Feign: I. (i) To make a false show of;

simulate; pretend; (2) To invent or imagine; re-

late as if true; fable; (3) To dissemble; hide.

II. To use false representations or appearances;

dissimulate."
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According to Webster:

'^ Fictitious. I. Feigned; imaginary; not real;

(2) Counterfeit; false; not genuine."

According to the Standard:

^'Fictitious: i. Belonging to or of the nature

of fiction; created or formed by the imagination;

having no real existence. 2. Substituted for some-

thing real; counterfeit; false; assumed."

The above shows conclusively that, summed up, the

words "feigned" and "fictitious" mean "false," and

nothing more. And we assert that to allege that said

applications were false and fraudulent is not a suffi-

cient allegation in a pleading of this character.

Pettibone vs. U. S., 148 U. S., 197, is a case in point

upon this subject, for in that case the indictment set

forth that the acts were unlawfully, corruptly, fraudu-

lently and feloniously done.

See, also:

U. S. vs. Cruickshank, 92 U. S., 547.

In U. S. vs. Coggin, i Fed. Rep., 49, it was held that

an indictment charging fraud should aver the fraud

with sufficient particularity to enable the defendant to

prepare his defense and plead the judgment as a bar

to a subsequent prosecution. In that case the Court

says:



"The indictment alleges no facts which consti-

tute fraud. It is not shown how the fraud was per-

petrated nor wherein the claim was false, except

that the defendant presented a claim which he rep-

resented to be due to him by virtue of a pension cer-

tificate which had been theretofore procured upon

false and fraudulent proofs and by unlawful and

fraudulent devices and without authority of law.

What the false and fraudulent proofs and unlawful

and fraudulent devices were is not stated. The
question is, are these allegations sufficiently certain

and do they contain statements of fact which will

support a conviction. ... In the case of the

United States vs. Watkins, 3 Cranch, Cir. Ct. Rep.,

414, the Court had occasion to state the rule with

reference to certainty for alleging frauds in a case

of false pretenses, and it was there held that an in-

dictment charging fraud should aver the means by

which the fraud was effected; that fraud is an in-

ference of law from certain facts and the indict-

ment must aver all the facts which constitute fraud;

that whether an act has been fraudulently done is a

question of law so far as the moral character of the

act is involved. To aver that an act was fraudu-

lently done is therefore to aver a matter of law and

not a matter of fact."

The offense, under Section 5440, does not consist of

both the conspiracy and the acts done to effect the ob-

ject of the conspiracy, but of the conspiracy alone.

U. S. vs. Britton, 108 U. S., 204;

U. S. vs. Black, 160 Fed. Rep., 431.
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The charge in the indictment of the conspiracy must

stand as alleged.

The charge must be made directly and not inferen-

tially or by way of recital.

C7. S, vs. Hess, 124 U. S., 483.

In an indictment for conspiracy under Section 5440

the conspiracy must be sufficiently charged, and can-

not be aided by averments of acts done by one or more

of the conspirators in furtherance of the objects of the

conspiracy.

U. S. vs. Britton, 108 U. S., 192.

In an indictment upon a statute, it is not sufficient

to set forth the offense in the words of the statute, un-

less those words of themselves fully, directly and ex-

pressly, without any uncertainty or ambiguity, set forth

all the elements necessary to constitute the offense in-

tended to be punished; and the fact that the statute in

question, read in the light of the common law, and of

other statutes on the like matter, enables the Court to

infer the intent of the Legislature, does not dispense

with the necessity of alleging in the indictment all the

facts necessary to bring the case within that intent.

U, S. vs. Carll, 105 U. S., 611.
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We next insist that aside from what has been hereto-

fore stated in our first objection, there is an objection

to the indictment more fatal than the first, if possible.

The indictment charges no crime against the United

States, but it affirmatively appears that the alleged con-

spiracy would not defraud the United States of either

the title to or possession of any lands whatsoever. The

test of this assertion is: If the conspiracy as alleged

had been fully carried out and consummated, would

the United States have been defrauded ''in any man-

ner"?

The allegations of the indictment are, that the de-

fendants did conspire to defraud the United States of

the title to and possession of certain lands, etc. Did

conspire how? By filing in the Land Office of the

State applications to purchase lands of the State from

the State.

By virtue of the Act of Congress of March 3rd, 1853,

the State became the owner of each i6th and 36th sec-

tion of land in every township, said particular sections

being segregated from the general body of land of the

United States as soon as surveyed. If any of these

lands so conveyed by Congress were lost to the State,

it (the State) became entitled to select other vacant

lands in lieu of the lands so lost.

The laws of Congress and of the State of California,

together with the decisions upon the various branches
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of this subject, are quoted and set forth fully in the

brief of defendant Perrin, and we do not deem it neces-

sary to repeat them in this. Suffice to say, that the State

became the owner of the legal and equitable title of said

lands, together with the right of the possession thereof.

If any of said lands were or became lost to the State by

reason of being mineral, or within a reservation, or in

any other manner, then the State was entitled to other

lands in lieu of those so lost; or if, as in the case at bar,

after survey of said lands and they thus became segre-

gated and identified as lands of the State, they were

placed within a reservation by proclamation of the

President, the same right of selecting lands in lieu

thereof was provided for by means of the following

Acts of Congress

:

Act of March 3, 1891, c. 561, Sec. 24 (26 Stats.,

1 103);

Act of June 4, 1897, c. 2 (30 Stats., 34, 36) ;

Act of June 6, 1900, c. 791 (31 Stats., 614), and

Act of March 3, 1901, c. 831 (31 Stats., 1037).

But why waste words in argument or time in the cita-

tion of authorities upon this subject. It is admitted

and alleged fully and affirmatively in the indictment

that such are not only the facts, but that such is the law.

In support of this assertion, we quote from the indict-

ment as follows:
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"The said John A. Benson and Edward B. Per-

rin then and there being, did then and there know-

ingly, falsely and unlawfully conspire, combine,

confederate and agree together to defraud the

United States of the title to and possession of large

tracts of land of great value, containing twelve thou-

sand (12,000) acres, situated in the county of Te-

hama, State of California" (Trans., p. 10).

''and which said 12,000 acres were lands of the

United States, open to and to he open to selection in

lieu of lands included and to be included within

the limits of forest reservations established and to

be established under the laws of the United States

in the State of California, by means of false, feigned,

fraudulent and fictitious applications and affidavits

to purchase, and false, feigned, fraudulent and ficti-

tious entries of said lands, which said false, feigned,

fraudulent and fictitious applications, affidavits and

entries were to be filed in the California State Land
Office at Sacramento, California" (Trans., p. 11).

''the State of California was to demand of the

United States the lands covered by and mentioned

in the said applications and affidavits in lieu of other

lands of the State of California, which had been

theretofore included in forest reservations estab-

lished in said State of California by the United

States Governments^ (Trans., p. 11).

"The State of California was apparently entitled

to select other lands in lieu thereof^ (Trans., p. 12).
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"to defraud the United States of the title to, and

possession of large tracts of land of great value,

containing twelve thousand (12,000) acres" (Trans.,

p. 19).

^^and which said 12,000 acres were lands of the

United States, open to and to be open to selection

in lieu of lands included and to be included within

the limits of forest reservations established and to be

established under the laws of the United States in

the State of California" (Trans., p. 19).

''12,000 acres, located within the 16th and j6th

sections and within forest reservations established

by the United States in the State of California, and

being what are known as State school lands. . . .

affidavits and applications to purchase and entries

of said lands had been theretofore made at and filed

in the California State Land Office at Sacramento,

California. ... so made in the said State

Land Office at Sacramento, California; . . .

to be made in the California State Land Office at

Sacramento, California, for the purpose of select-

ing and fraudulently entitling defendants to a pre-

tended right to select, and having the State of Cali-

fornia select and thereafter obtain title to the 12,000

acres of land first herein in this count mentioned in

order that said State might transfer and convey the

same to the said defendants in lieu of the lands so

applied for and entered" (Trans., pp. 20 and 21).

"to be based upon said applications to purchase, en-

tries, abandonments and relinquishments hereinbe-

fore mentioned; and further, by means of procuring
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the State of California to relinquish and abandon to

the United States its right to said lands covered by

the said applications to purchase and entries; and,

further, by means of procuring the State of Cali-

fornia to select the said 12,000 acres in this count

first described as school indemnity lieu lands for and

on behalf of the said defendants, and in aid of and

to perfect their said false, feigned, fraudulent and

fictitious selections thereof, and on account of and in

lieu of said lands covered by said abandonments and

relinquishments so made by said defendants and by

the State of California; and further, by means of

procuring the said State of California to obtain

title to the said 12,000 acres of land last mentioned

as school indemnity lieu lands from the United

States and convey the same to said defendants in

lieu of said lands covered by the said abandonments

and relinquishments" (Trans., pp. 21 and 22).

(The italics are ours.)

It is therefore shov^n by the indictment itself not only

that the State of California was the owner of said

lands included within the ^6th and 36th sections which

were within the forest reservations mentioned therein,

but that they were entitled to exchange said lands for

other unoccupied lands of the United States outside of

said forest reservations. It is nowhere alleged in said

indictment that the State of California did not have a

perfect legal and equitable title to the lands which were

tendered to the United States in exchange for other

lands of the United States, nor is it alleged, even by

inference or otherwise, that the State of California was
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not entitled to the possession of the same. Hence, ^

study of the indictment shows this state of facts: The

State of California, being the owner of and entitled to

the possession of certain lands, having a perfect legal

and equitable title thereto, tendered to the United

States of America lands, acre for acre, for other lands

to be listed by the United States to the State of Cali-

fornia for the purpose of said State of California con-

veying them to the applicants for purchase of the same.

Under such state of facts we submit that there can be

no quibble or question that the United States of America

was not, nor could it under such condition of affairs

be, in any manner defrauded of either the title to or

the possession of its property.

It is also admitted in the indictment that such lands

were entitled to be exchanged as lieu lands. If the

State of California had a perfect title to the lands

offered in exchange to the Government of the United

States, and the Government of the United States in

accepting said exchange obtained the title to and pos-

session of said 1 6th and 36th sections, it obtained

exactly what it had been endeavoring to become pos-

sessed of at least since the Act of June 4, 1897; and

how can the United States be in any manner interested

in the question as to whom, or under what circum-

stances, the State of California would dispose of the

lands obtained by it in lieu of lands which it surren-

dered to the United States? This appears to us to be

the main and salient question before the Court at this
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time. What has the Government of the United States

to do with the applications to purchase State lands;

what has it to do with the manner, or method, or price,

or anything else connected with, the disposition of the

State lands after the title thereto has passed out of the

Government of the United States?

Unless it can be held, then, that the Government was

in some way defrauded of some of its lands in some

manner or method alleged in the indictment, we most

respectfully submit that the demurrer should have been

sustained and the defendants discharged.

Quite a number of cases have been cited in the ex-

haustive brief filed by the defendant Perrin upon this

subject, and we will refer only to a few of them as

illustrative of the questions which we present. The

cases of

Fraser vs. O'Connell, 115 U. S., 102;

U. S. vs. Grafton, 4 Dill., 145;

Pettibone vs. U. S., 148 U. S., 197;

McCreery vs. Haskell, 119 U. S., 327;

Mower vs. Fletcher, 116 U. S., 382;

are a few that fully illustrate the principle for which

we herein contend.

The case of Hyde vs. Shine, 199 U. S., 62, being the

same case which was heard and determined before His

Honor Judge Morrow upon habeas corpus, and by His

Honor Judge De Haven upon proceedings for removal

under section 1014 Revised Statutes of the United
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States, is clearly distinguishable from the case at bar.

The facts of each case are substantially different, and

when facts are different the rule of law is different.

In the cases above cited, Hyde and Benson were

charged by the indictment with having conspired to

obtain to themselves fraudulent titles, etc., and it was

further charged that they, Hyde and Benson, conspired

to palm off said fraudulent titles to the Government of

the United States; that the titles which were to be

offered to the United States were fraudulent and were

known to be such by the defendants. In the case at bar

it is admitted that the title to the lands tendered the

United States by the State of California was a perfect

legal and equitable title. Again, in the opinion of the

Supreme Court, on page 82, the Court bases the entire

foundation of its conclusion upon the fact that Hyde

and Benson were not the owners of the land tendered

within the meaning of the Act of June 4, 1897. I^

speaking upon that question. Justice Brown, who de-

livered the opinion of the majority of the Court, says:

"By the Act of June 4, 1897, 30 Stat., 36, it is pro-

vided that any case in which a tract is covered by an

unperfected bona fide claim, or by a patent, is in-

cluded within the limits of a forest reservation, the

settler or owner thereof may, if he desires to do so,

relinquish the tract to the Government, etc. The
privilege of the act is therefore reserved to a settler

or owner, and as there is no claim that Hyde was a

settler upon the lands, it only remains to consider
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whether he was an ^owner' within the act. Although

the word owner has a variety of meanings and may,

under certain circumstances, include an equitable as

well as a legal ownership, or even a right of present

use and possession, it implies something more than

a bare legal title, and we know of no authority for

saying that a person in possession of land under a

void deed can be regarded as the owner thereof.

Ownership may not imply a perfect title, but it

implies something more than the possession of land

under a title which is void; and when the Govern-

ment holds out to owners of lands an inducement to

relinquish such lands in exchange for others, it

implies that the persons with whom it is dealing, if

not the owners in fee simple, are at least bona fide

owners, with authority to dispose of and vest a good

title thereto. We are clear that the defendant does

not fall within this category and that the United

States may justly claim to have been defrauded out

of the land patented to him. Cosmos Exploration

Co. vs. Gray Eagle Oil Co., 190 U. S., 301, 308;

Johnson vs. Crookshanks, 21 Oregon, 339;
Directors, etc., vs. Abila, 106 California, 355."

But in the case at bar there is no question as to the

ownership of the land that was to be tendered to the

United States. Would there not have been a different

conclusion reached in said case, if other persons had

been the owners in fee of the lands to be tendered,

having the legal and equitable title thereto, but Hyde

and Benson had induced them to tender their lands to

the United States with the intention that as soon as
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patent issued to them by the United States they (Hyde

and Benson) would by fraudulent methods deprive

them of it?

And is not the last statement a full and complete

statement of the facts as shown by this indictment?

The State owned the i6th and 36th sections, undisposed

of within the State. The State had the right under the

laws of Congress to exchange such i6th and 36th sec-

tions for other lands of the United States. Having

such right, the State did so exchange its valid titles to

such lands with the United States, the United States

getting from the State valid titles in every particular

and giving to the State valid titles in exchange therefor.

Had all the actions of the State been at the instigation

of the defendants, with the intent by fraudulent methods

to deprive the State of the title to the lands so obtained

after they were obtained by such exchange, under such

a state of facts could the Government of the United

States be defrauded in any conceivable manner? We
submit that the question answers itself; that it could

not. If under such a state of facts if fully carried out

the United States could not have been defrauded,

would an agreement to do those particular things be

an agreement to defraud the United States? This, we

submit, must also be answered in the negative.

There may be some confusion arising out of the

sentence that appear on page 82 of the opinion of the

Supreme Court in the case of Hyde vs. Shine, supra,

which reads as follows: ^'The law punishes the false
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practices by which the lands were obtained." That

was a statement by the Justice who wrote the opinion

upon an abstract proposition of law, and did not mean

that Federal law or Federal courts had the power to

punish any false practices practiced solely and alone

upon the States, but had reference to that which pre-

ceded the sentence just quoted, which appears upon

page 8 1 of the opinion, wherein the Court, in discus-

sing the same question, says

:

^^The States have a right to punish a violation of

a statute enacted as part of its public policy, not-

withstanding they may have suffered no pecuniary

damage therefrom."

The entire matter, we believe, can be disposed of by

the simple question: Suppose it had been made to ap-

pear in the indictment in the case against Hyde and

Benson that they never had presented any titles what-

soever to the Government of the United States for the

purpose of exchanging lands with said Government,

could it for a moment be contended that the Govern-

ment of the United States, in its Federal courts, would

have had the right to indict and try, and if found guilty

punish, the defendants for the manner in which they

conspired to obtain the title to the lands from the States

of California and Oregon? This question is answered

by an admission made by counsel for the United States

in their brief in the above case. It appears on page 73

and is in the words following:
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"While the defendants* acts in fraudulently ac-

quiring school lands from the States of California

and Oregon alone considered, or if disconnected

with any purpose on the part of the defendants to

exchange the lands so acquired for public lands of

the United States, would not constitute an offense

against the United States, those acts constitute one

of the links in the chain of which the conspiracy to

defraud the United States is composed."

Counsel, in said brief, further said:

"By tendering to the United States in exchange

for its public lands the titles obtained by fraudulent

practices from the States of California and Oregon

for the sole purpose of making such exchange, the

defendant has been guilty of an attempt to defraud

the United States."

Hence we submit that the entire question that was

before the Court in the case of Hyde vs. Shine, supra,

was as to whether or not a conspiracy to tender to the

United States fraudulent titles to land in exchange for

lands having good titles, was or was not a conspiracy

to defraud the United States ; and it was the agreement

to tender such fraudulent titles to the United States

which caused the Court to decide that such an agree-

ment was a conspiracy to defraud the United States.

Upon these grounds we most respectfully submit that
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the indictment is insufficient, and that the judgment

should be reversed and the defendants discharged.

Respectfully submitted.

J. C. CAMPBELL,
Attorney for John A. Benson, Plaintiff in Error.


